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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

COHEN, Judge: Respondent determ ned deficiencies of $13,288
and $18,546 in petitioner’s Federal inconme tax for 1999 and 2000,
respectively, and accuracy-rel ated penalties under section 6662
in the amounts of $2,658 and $3, 709 for those years. The issues
for decision are whether petitioner is entitled to any reduction

of the deficiencies and penalties determ ned by respondent and



-2 -
whet her petitioner is liable for a penalty under section 6673.
Unl ess otherwi se indicated, all section references are to the
I nternal Revenue Code in effect for the years in issue, and al
Rul e references are to the Tax Court Rules of Practice and
Pr ocedur e.
FI NDI NGS OF FACT

Petitioner resided in Wayne, New Jersey, at the tinme that he
filed his petition.

At all relevant tines, petitioner was a |icensed
pr of essi onal engi neer receiving wages for his services.
Petitioner filed a Form 1040, U. S. Individual |Income Tax Return,
for 1999 on which he reported wages of $69, 041. 10, taxable
i nterest of $2,931.49, and taxable refunds (State and | ocal
i ncone taxes) of $679.31. Petitioner offset his reported incone
by an al |l eged busi ness | oss of $32,700.45 and item zed deducti ons
of $30,298.61. The anounts clainmed on Schedule A Item zed
Deductions, included $8, 745 i n enpl oyee busi ness expenses.

On his Form 1040 for 2000, petitioner reported wages of
$79,359. 94, taxable interest of $1,992.56, dividends of
$3, 131. 56, taxable refunds (State and | ocal incone taxes) of
$191. 99, and capital gains of $8,046.01. Petitioner offset his
t axabl e i ncone by a cl ai ned busi ness | oss of $37,500 and item zed
deductions of $37,992.06, which included $8,980 in all eged

enpl oyee expenses.
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The anpunts clainmed on petitioner’s incone tax returns as
busi ness | osses and personal item zed deducti ons were based on
estimates, and nost, if not all, were nondeductibl e personal
expenses. Petitioner was not operating an active business during
the years in issue and had no inconme fromthe environnental
engi neering service business that he listed on Schedul es C,

Profit or Loss From Business, to his 1999 and 2000 Forns 1040.
Petitioner nerely estimted the anounts that he woul d need as
capital when he actually began operation of the business and
deducted anounts that he allegedly “loaned” to the business in
anticipation of its capital requirenents.

Petitioner’s claimed item zed deductions were simlarly
based on estimates. For exanple, he deducted $10,000 in 1999 and
$12,000 in 2000, based on his anticipated future nedical
expenses. Petitioner deducted as enpl oyee expenses what he
calculated to be the anortized cost of his educational expenses
i n obtaining professional degrees, the latest of which had been
obtained in 1987. Petitioner overstated the State incone tax
wi thhel d fromhis wages as shown on his Fornms W2, Wage and Tax
Statenent. He deducted anounts that represented personal
expenditures for food, water, electricity, and his estimate for
funding of his future retirenent, spreading the anmounts

t hroughout his returns and di sguising their nature.
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When petitioner was audited by the Internal Revenue Service
(IRS), he refused to present any docunents substantiating the
anount or purpose of the deductions clained on his tax returns.
| nstead, he commenced a course of correspondence that included
frivol ous argunents and spurious threats. For exanple, in a
| etter dated Septenber 18, 2002, which he attached to the
petition in this case, petitioner accused the I RS of fraudul ent
and crim nal conduct and nade various demands. Petitioner also
argued that he was not involved in “revenue taxable activities”;
that “Taxes on personal property are direct taxes, nontaxable by
t he federal governnment unless apportioned according to the census
of the states”; and that “Conpensation for Labor and the exercise
of the Right to Labor are personal property”.

In the notice of deficiency, respondent disallowed the
vari ous deductions clainmed by petitioner and all owed the standard
deduction of $4,300 for 1999 and $4, 400 for 2000. Petitioner did
not present prior to or during trial proof that he had paid
deducti ble itens exceeding the respective anounts of the standard
deduction for each year in issue.

During the course of this proceeding, petitioner filed
nunmerous frivolous notions. He did not conply with the Court’s
Rul es regardi ng discovery or stipulation but instead submtted
his version of a purported stipulation that nerely set forth his

frivol ous contentions. He refused to neet wth respondent’s
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agents. He persisted in his course of scurrilous threats against
the IRS. He did not turn over receipts in accordance with the
Court’s Standing Pretrial Oder. At the tinme of trial
respondent filed a Mdtion for Sanctions and Costs Pursuant to
|. R C. Sec. 6673, setting out exanples of petitioner’s failure to
cooperate in the determnation of his correct tax liability and
his pursuit of frivolous argunents.

OPI NI ON

Al though prior to trial petitioner had pursued many of the
stale argunents common to tax protesters, at trial he had
“refined” his position to two argunents: First, petitioner
argues that he had no taxable “gain” at the end of any year
because, after paying for food, water, utilities, “mandatory
t axes” such as Social Security taxes and incone taxes, recovery
of the cost of his education, and setting aside anounts for
future retirenment and nedical costs, he had little left. Second,
he had no “dom ni on” over the wages he recei ved because, at the
end of the year, they had been spent on essentials.

Several passages fromhis testinony | eave no doubt that
petitioner contends that he nmay deduct all of his personal
expenses, current and future, before paying tax on his wages:

l’monly relying on nyself funding ny own

retirement. Then deduct whatever, of course, cost |

owe to various persons and then whatever business

expenses, whatever other |ife expenses, you know, eat

food, drink water and then cone up with ny taxable real
i ncone.



So for these taxable years |ike 1999, 2000, |’ve
esti mat ed about 40 percent of the space--40 percent as
| had put in ny returns--was basically used for
busi ness purposes. So it’s here | have been |ike
all ocating a certain anount of noney, | oaning noney to
the S corporation--around |ike $35,000 a year--to pay
for the equi pnent and for the bond, so basically
accunul ati on of the capital.

* * * * * * *

So | had to anortize ny expenditures: Masters,
Ph.D., and the B.S., which they run approxi mately
$150, 000. What you do, of course, when you have a
capital expenditure you don’'t deduct it. That’'s an
expense, which basically you anortize it a m ni mum of
60 nont hs over five year period.

* * * * * * *

| put about what, $10,000 a year, basically for
future nedical bills. * * *

* * * * * * *

Even if | don’'t provide let’s say all the Shop
Ri ght or King Supermarket receipts, all of themor the
originals, still if you use the Cohan rule that’'s al
reasonable. Twenty dollars a day, 30 days is $600 per
month. The sane thing for electric and natural gas.

* * * * * * *

You cannot function w thout eating food or wthout
electricity. | want to nmention this, | was reading,
was doing the research. Section 262 for persona
living and fam |y expenses, this is for businesses and
cor porations.

* * * * * * *

Anyway, | mean we’'ve read the Suprene Court
decisions and clearly it says that in order to have
t axabl e i ncone you have to receive undeni abl e net
i ncome, accession to wealth. That's net incone, it’s
not gross incone. It has to be clearly realized and
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you have to have conpl ete dom ni on over the accession
to weal th.

Conpl ete dom ni on neans you have to have sone
guarantee that you will be allowed to keep the noney.
That nmeans at the end of the year you have to have the
entire anount in your possession.

* * * * * * *

These sonething that just occur on a daily basis
in the performance really of the job. Like, you know,
| do a lot of work with ny eyes, ny eyes get tired, |
use Visine, you know? O devel op headaches, you use
aspirin. So there are, | believe, expenses that result
in a reduction of the gross revenues.

* * * * * * *

So overall, | don't believe I'mreally liable to
anynore incone tax because | didn’'t have, based on ny
calculation of ny liabilities, future liabilities. |
didn't derive taxable incone that was in ny conplete
dom ni on, and of course, the noney that | loaned to a
corporation for business purposes.

Petitioner persisted in his frivolous clains despite the
Court’s attenpts to determ ne whet her he had any properly
deductible itens. Petitioner rejected the Court’s expl anation of
the error of his assunptions, which had been addressed in cases

such as Reading v. Conmm ssioner, 70 T.C 730, 733-734 (1978),

affd. 614 F.2d 159 (8th CGr. 1980). Petitioner instead insisted
on quoting, out of context, various Suprene Court cases, stating:
“That’s the law. The Tax Court cases do not represent the |aw
They are not binding on individuals or even the agency.”

In addition to claimng reliance on a hodgepodge of

quot ati ons from Suprene Court cases, petitioner cited various
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sections of the Code. He insisted that section 262, which
prohi bits the deduction of personal, living, or famly expenses,
applies only to businesses or corporations. He contended that
section 535, which applies to accunul ated taxable inconme for
pur poses of the corporate accunmul ated incone tax, allows himto
accunmul ate a certain anmount of taxable incone. Notw thstanding
his purported famliarity with nunmerous Code sections, he failed
to show that he qualified for deduction of any expenses that
woul d be allowed if substantiated. There is no evidence in the
record that any part of petitioner’s honme was used excl usively
and regularly for business or otherwi se qualifies for an
exception fromthe general rule of section 280A disall ow ng
expenses of a dwelling unit used by the taxpayer as a personal
resi dence. Although he presented a single docunent that
apparently related to real property taxes on his residence, he
presented no proof of paynent, and the anobunt shown on the
docunent as due in 2000 was substantially | ess than amounts that
he clainmed on his returns for 1999 and 2000.

In summary, this is basically another case where a taxpayer
clainms that his wages are not taxable income. His argunents are
i ndi stingui shable fromthose that have been uniformy rejected,

and no further discussion of themis warranted. See Lonsdal e v.

United States, 919 F.2d 1440 (10th Cr. 1990); United States v.

Connor, 898 F.2d 942, 943 (3d Cir. 1990); United States v. Ward,
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833 F.2d 1538, 1539 (11th Gr. 1987); Sauers v. Conmm ssioner, 771

F.2d 64 (3d Gr. 1985), affg. T.C. Meno. 1984-367; Biermann v.

Comm ssioner, 769 F.2d 707 (11th Cr. 1985); Waters v.

Comm ssi oner, 764 F.2d 1389 (11th Gr. 1985); Crain v.

Comm ssi oner, 737 F.2d 1417 (5th Cr. 1984); Knighten v.

Comm ssioner, 702 F.2d 59 (5th Cr. 1983); Lonsdale v.

Conm ssioner, 661 F.2d 71, 72 (5th Gr. 1981), affg. T.C. Meno.

1981-122; Reading v. Conmni Ssioner, supra.

The nature of the itens that petitioner was claimng was

di sgui sed on his tax returns. Wen his explanation was given, it
was apparent that the deductions were erroneous and contrary to
law. He is liable for the accuracy-rel ated penal ti es under
section 6662. |In addition, a penalty under section 6673 in the
anount of $15,000 is appropriate. Petitioner’s argunents were
frivolous. In view of his persistence in the face of contrary
authority and the deception on the face of his returns, we do not
believe that the argunents were made in good faith. See, e.g.,

Sauers v. Conm ssioner, supra at 68 n.6.

An appropriate order and

deci sion for respondent wl|

be entered.




